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Issue 2

COURTREPORTS

questions.
Holly Shook

City of Arcadia v. EPA, 265 F. Supp. 2d 1142 (N.D. Cal. 2003)
(holding (1) Environmental Protection Agency had authority to
approve state-submitted total maximum daily loads, even after the
Environmental Protection Agency had established its own total
maximum daily loads; (2) Environmental Protection Agency's
procedure in approving state's total maximum daily loads was not itself
a "final agency action;" and (3) city's action was not ripe for review).
The City of Arcadia ("Arcadia") and other California cities brought
action against the United States Environmental Protection Agency
("EPA"), the EPA Administrator, and the EPA Region IX
Administrator, challenging EPA's assertion of total maximum daily
loads ("TMDLs") for trash in the Los Angeles River Basin ("Basin"), as
wells as for its subsequent approval of the State's Trash TMDLs.
Development of TMDLs for trash in the Basin is normally a task given
to the Regional Board for the Los Angeles region ("Regional Board")
The Regional
in accordance with the Clean Water Act ("CWA").
Board adopted TMDLs for trash in the Basin on September 19, 2001;
the State Board approved the TMDLs on February 19, 2002; the Office
of Administrative Law ("OAL") approved them on July 16, 2002; and
EPA approved them on August 1, 2002. However, before approving
the State Trash TMDLs, EPA issued its own TMDLs for trash in the
Basin on March 19, 2002. In its August 1, 2002, approval of the State
Trash TMDLS, EPA announced that the State's Trash TMDLs
superseded the EPA Trash TMDLs set on March 19, 2002.
Arcadia asserted three claims for relief in the United States District
Court for the Northern District of California. The first claim asserted
the following violations of the Administrative Procedure Act ("APA"):
(1) EPA acted without authority and arbitrarily and capriciously by
establishing the EPA Trash TMDLs prior to receiving for review the
State Trash TMDLs; (2) EPA acted without authority and arbitrarily
and capriciously by reviewing and approving the State Trash TMDLs
because EPA had already established the EPA Trash TMDLs; (3) EPA
acted arbitrarily and capriciously and in excess of its jurisdiction with
regard to the manner by which it established the EPA Trash TMDLs;
(4) the collective actions of California and EPA relating to issuance of
the Trash TMDLs and subsequent approval of the State Trash TMDLs
constitute a "de facto TMDL procedure" that was arbitrary, capricious,
and contrary to law; and (5) EPA acted arbitrarily and capriciously by
approving the State Trash TMDLs because those TMDLs were
"patently defective" and not established in accordance with the
procedures of the CWA and California law. EPA moved to dismiss this
claim, arguing that EPA has a statutory obligation under CWA to
review any proposed TMDLs submitted by a state and either approve
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or disapprove them, and that nothing in the CWA divests EPA of
jurisdiction to approve a state submitted TMDL once EPA issues its
own. The court dismissed this claim without leave to amend and with
prejudice.
Arcadia's second claim for relief challenged the validity of a "de
facto TMDL procedure." This procedure consisted of the initial
issuance of TMDLs by the Regional Board; second, EPA's own issuance
of TMDLs; third, State Board approval of the Regional Board TMDL;
fourth, submittal of the State Board TMDL to EPA; and finally, the
eventual "superseding" of EPA's TMDLs by the State approved TMDLs.
Arcadia asserted that they suffered from the effectuation of the de
facto TMDL procedure, and that they would suffer from the
procedure in the future. EPA argued that the Small Business
Regulatory Enforcement Fairness Act of 1996 permits challenges only
to "final agency action," and that the TMDL procedure was not an
agency action, let alone a final agency action. The court agreed with
EPA and dismissed the second claim without leave to amend and with
prejudice.
Arcadia also asserted under the second claim a challenge on the
merits of EPA's approval of the State Trash TMDLs. EPA moved to
dismiss this claim as unripe for judicial review because the State Trash
TMDLs did not impose any obligations on Arcadia. The court agreed
with Arcadia and dismissed this claim as unripe for judicial review.
Arcadia's third claim for relief sought a declaration under the
Declaratory Judgment Act as to which party's interpretation of the law
was correct and ajudicial determination of Arcadia's rights and duties.
However, since Arcadia's third claim relied completely on the first two
claims, which the court dismissed, the court likewise dismissed the
third claim. In sum, the court dismissed all actions that Arcadia
brought against EPA.
BrettJohnson

Envtl. Prot. Info. Ctr. v. Pac. Lumber Co., 266 F. Supp. 2d 1101 (N.D.
Cal. 2003) (holding district court had jurisdiction over claim under
the Administrative Procedure Act where the Clean Water Act did not
subject the regulation to circuit court review, and Administrative
Procedure Act's six-year statute of limitations did not bar the claim).
On July 24, 2001, the Environmental Protection Information
Center ("EPIC") filed a complaint in the United States District Court
for the Northern District of California alleging that the Pacific Lumber
Company and Scotia Pacific Lumber Company (collectively "PALCO")
violated the Clean Water Act ("CWA") by discharging pollutants from
timber harvesting and road construction activity into Bear Creek
without a CWA permit. PALCO moved to dismiss the suit, based in
part on a silvicultural regulation promulgated by the Environmental
In effect, this regulation removed
Protection Agency ("EPA").

